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und managers and investors 
are spoiled for choice when it 
comes to selecting a European 
operations base for their 
investments and, moreso 
than ever, domiciles are 
concentrating their efforts on 
cementing their positions as 
first-choice destinations for 

funds. Competition between them is fierce. 
With this in mind the island state of Malta is 

working hard to ensure its reputation as a secure, 
forward-thinking jurisdiction for funds, and one which 
ably keeps up with industry developments and trends.

The Malta Financial Services Authority’s proactive 
approach is a key factor in the success of the island’s 
financial services industry, and with ever-increasing 
reporting requirements, it has ensured the required 
levels of transparency have been studiously adhered to.

By talking to a range of funds and a host of service 
providers, this HFMWeek Malta 2012 report takes 
a look at how Malta has adapted to change and is 
continuing to bolster its enviable position.

Jon Yarker
REPORT EDITOR

F
I N T R O D U C T I O N
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l e g a l

M
alta has distinguished itself from the tra-
ditional hedge fund jurisdictions and the 
recent developments in the regulation 
of hedge funds in the European Union 
(EU) are expected to ensure that Malta 
will continue to offer an attractive legal 

and regulatory framework for hedge fund managers to oper-
ate within the EU, as well as internationally.

The legal structures available under Maltese law have 
been praised for their ability to accommodate various al-
ternative investment strategies while offering complete 
segregation of the risks and returns pertaining to each 
strategy pursued. Fund vehicles are easily recognisable 
and familiar to industry participants and regulators, as 
these range from the widely used Sicav to the Unit Trust. 
Coupled with the flexible regulatory framework of the 
Professional Investor Fund (pif) regime, fund managers 
have a world of opportunities to structure their operations 
in and from Malta. 

Although the island is increasingly attracting an interest 
from a broad spectrum of manag-
ers, the strong British influence 
in its work ethic and legal system, 
together with its proximity to Lon-
don, have increased Malta’s popu-
larity with London-based manag-
ers. Its strong European identity 
has played an important role in giv-
ing Malta credibility and a reputa-

tional edge over offshore centres. Being a full member of 
the EU since 2004, Malta’s regulatory landscape has long 
been modelled on EU law. 

The Alternative Investment Fund Managers Direc-
tive (AIFMD) introduced an EU marketing passport 
for hedge fund managers to market their funds in all 
27 member states of the EU through a single authorisa-
tion process, similar to that under the Ucits directive. 
However, the EU marketing passport will, at first, only 
be available to EU managers in the course of market-
ing EU funds. It is only in 2015 that the EU marketing 
passport will be available to non-EU managers and their 
funds, and such opportunity will only exist if they effec-
tively become subject to the AIFMD. This feature of the 
AIFMD has sparked a number of offshore managers to 
establish a base in European jurisdictions, such as Malta, 
in order for them to benefit from the EU passport from 
an earlier date. Although during the intermittent period 
of 2013 to 2015, national private placement regimes 
will still be an option – albeit the only one – for non-EU 

managers and non-EU funds to be 
marketed in the EU, such national 
regimes are expected to be phased 
out completely by 2018. Offshore 
managers may therefore be faced 
with the stark choice of either es-
tablishing an EU base and comply 
with the AIFMD in order to ac-
cess the European market, or not 
to market their funds in the EU. 

Much of the speculation in 
the industry during the last few 
months has focused on the way in 
which the level II measures, that 
is, the secondary legislation that 
will flesh out the provisions of the 
AIFMD, are going to give a better 

picture of the effects of the directive. Some of the mist 
surrounding the level II measures has been lifted by the 
European Securities and Markets Authority (Esma) in its 
final advice to the European Commission last November. 
Although the final rules are expected to be published later 
this year, Esma’s advice gives the industry an indication of 
the direction in which the practical implications of the di-
rective for fund managers are likely to steer.

Although certain aspects of Esma’s final advice are a 
cause for concern, various parts of Esma’s advice intro-
duce rules that are, to a large extent, workable. In the local 
context, the rules regulating managers in Malta are already 
based on the Markets in Financial Instruments Directive 

M a l t a  2 0 1 2

Its strong european 
IdentIty has played an 

Important role In gIvIng 
malta credIbIlIty and a 

reputatIonal edge

” 

laragh Cassar, is a 
partner of camilleri preziosi, 
one of malta’s leading law 
firms. laragh, together with 
louis de gabriele, heads 
the corporate and finance 
group. laragh specialises 
in investment funds, asset 
management, banking and 
corporate finance.

wIth the level II ImplIcatIons of the aIfmd set to be Introduced soon, Laragh Cassar, of CamiLLeri Preziosi, dIscusses the 
possIble affects thIs wIll have on malta

M alta and the le vel  I I 
a IFMd rules
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(Mifid) standards. This is reassuring for EU managers 
given that the thrust of the AIFMD level II implementing 
measures are likely to use Mifid as their benchmark. 

Mifid regulated managers, as well as those that have 
adapted their alternative investment strategy to suit a Ucits 
structure, will generally already be familiar with the level 
II measures proposed by Esma on operating conditions. 
Similarly, the conflicts of interest requirements already 
apply to Mifid regulated managers. The adoption of the 
proportionality principle for determining the appropriate 
risk management process is another welcomed feature of 
the proposed rules. This means that fund managers are not 
required to appoint separate dedicated persons to carry 
out the risk management function in each and every case.

Outsourcing and delegation requirements are broadly 
based on the Mifid material-outsourcing concept, as well 
as concepts borrowed from the Ucits regime. The cri-
teria for the selection of delegates of the fund manager 
are broadly similar to those currently required under the 
three-pronged “fit and proper” test applied by the MFSA, 
assessing the integrity, competence and the solvency of 
the fund’s service providers. The third-country test for the 
delegation of portfolio management to non-EU manag-
ers has been relaxed, as Esma has abandoned its previous 
stance that required regulators to carry out “equivalence” 
tests. This means that self-regulated funds established in 
Malta may continue delegating portfolio management to 
Swiss and US managers whose regime may not necessarily 
be equivalent. In line with the scope of the AIFMD, that 
imposes further reporting obligations on managers and 
the funds they manage, Esma has facilitated reporting by 
preparing a standard form reporting table based on the 

l e g a l

International Organisation of Securities Commissions 
(Iosco) hedge fund reporting standards and the proposals 
under Dodd-Frank in the US. The frequency of reporting 
to the regulator is determined according to the total as-
sets under management and can either be quarterly, semi-
annual or annual. 

Esma has introduced a degree of flexibility for the cov-
erage of professional negligence claims by fund managers, 
allowing them to combine a mixture of own funds togeth-
er with coverage under a professional indemnity insurance 
policy. An incentive mechanism now rewards managers for 
creating effective operational risk management systems, as 
they may be permitted to hold less own funds when they 
can justify lower thresholds on the basis of a three-year 
historical loss period. With regards to the valuation of as-
sets, Esma has acceded to the industry’s request to permit 
the adoption of different valuation arrangements across all 
funds managed by the same manager. 

Although the AIFMD requires the depositary for EU 
funds to be located in the same EU member state of the 
fund, when implementing the AIFMD, Malta is expected 
to make use of the transitional provision under the direc-
tive that will allow funds established in Malta to appoint a 
credit institution situated in another member state until 
22 July 2017. This should further facilitate the process for 
fund managers to establish a presence in Malta. 

Even though the hedge fund regulatory landscape is 
still evolving, the exponential growth in the number of 
hedge funds operating from Malta over the recent years 
is not only promising but attests to Malta’s active role  
in the development of the hedge fund industry in Europe 
and beyond. n

malta is expected to make use of 
the transitional provision under 

the directive

” 
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a d v i s o r y

M
alta has attracted much media attention 
as an up-and-coming onshore financial 
centre, particularly since the 2008 eco-
nomic slowdown. It has become widely 
acknowledged as an EU jurisdiction 
where things get done efficiently and 

with the right balance between prudential supervision and 
pragmatic regulation, enabling businesses to develop lasting 
and meaningful relationships with their regulators and bet-
ter business for the regulated operators, while also offering 
a quality Mediterranean lifestyle with a strong Anglo-Saxon 
work ethic. This development has most recently been exten-
sively covered by Bloomberg and the Financial Times, both 
of which have extensively praised Malta’s virtues.

The surge in the number of international businesses 
establishing some or all of their operations in Malta, par-
ticularly in the regulated industries of financial services 
and internet gaming, has created a marked shortage in the 
supply of certain specialised skills within these industries. 
These growing pains have been managed by the Maltese 
government through various initiatives including the in-
centivising of advancement into tertiary education and 
ongoing training. However, besides such incentives, the 
government has also acknowledged the value of attracting 
additional human capital possessing the technical knowl-
edge and experience to advance these industries and se-
cure Malta’s position as a centre of excellence in the inter-
national financial arena. 

With this objective in mind, in 2011 the Malta govern-
ment introduced specific tax rules targeted at highly quali-
fied persons performing particular functions within Mal-
ta-based operators duly licensed by the Malta Financial 
Services Authority (MFSA) or the Lotteries and Gaming 
Authority (LGA). These rules are contained in the Highly 
Qualified Persons Rules, 2011, (the HQP Rules). 

The HQP Rules are effective in respect of income earned 
by qualifying individuals in and from 1 January 2010.

The ProPosiTion
In terms of the HQP Rules, a 15% flat rate of tax would be 
chargeable on employment income derived by duly quali-
fied, experienced and senior personnel holding an “eligible 
office”. This favourable tax rate applies in respect of such 
income up to a maximum of €5,000,000 per annum. Any 
income in excess of the €5,000,000 threshold is exempt 
from Malta tax altogether.

The “eligible offices” enumerated in the HQP Rules are 
the following:

• Actuarial professional
• Chief executive officer
• Chief financial officer
• Chief commercial officer
• Chief insurance technical officer
• Chief investment officer
• Chief operations officer
• Chief risk officer (including fraud and investigations 

officer)
• Chief technology officer
• Chief underwriting officer
• Head of investor relations
• Head of marketing (including head of distribution 

channels)
• Head of research and development; (including search 

engine optimisation and systems architecture)
• Portfolio manager
• Senior analyst (including structuring professional)
• Senior trader/trader
• Odds compiler specialist

CondiTions and exClusions
In general terms, anyone seeking to benefit from the 15% 
tax rate must satisfy all of the following conditions:

1. derive employment income of at least €75,000 (ex-
clusive of the annual value of any fringe benefits and 
adjusted annually in line with the domestic retail 
price index), which is subject to tax in Malta

2. be employed by a company licensed by the MFSA 
or the LGA (as the case may be) to hold an eligible 
office in terms of an employment contract, which is 
subject to the laws of Malta

3. satisfy the MFSA or the LGA (as the case may be) that 
– the relevant contract of employment relates to 
work genuinely and effectively performed in Malta; 
– he/she is in possession of professional quali-
fications in terms of the HQP Rules; and 
– he/she performs activities of an eligible office

4. declare and confirm, inter alia and in the 
prescribed application form, that he/she: 
– is not and has not been domiciled in Malta and 
does not intend to reside in Malta permanently; 
– has not benefited from the special domes-
tic tax rules applicable in respect of invest-
ment services and insurance expatriates 
with respect to relocation costs and other 
expenses (under article 6 of the Income Tax Act); 
– is in receipt of stable and regular resources, 

M a l t a  2 0 1 2

andrew J. Zammit 
is managing partner of 
Zammit & associates – 
advocates and chief legal 
officer of the csB Group, 
practicing company law, 
financial services regulation, 
hedge fund registration, 
internet law and ship and 
yacht finance.

andrew ZammiT of the CsB GrouP Gives an outline of the hiGhly Qualified Persons rules, 2011

AttrActing the ‘best of 
breed’ for MAltA’s finAnciAl 

services industry
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which are sufficient to maintain him/herself 
and the members of his/her family without re-
course to the social assistance system in Malta; 
– resides in accommodation regarded as normal for 
a comparable family in Malta and which meets the 
general health and safety standards in force in Malta; 
– is in possession of a valid travel document; and 
– is in possession of sickness insurance in respect of 
all risks normally covered for Maltese nationals for 
him/herself and the members of his/her family.

The favourable 15% tax rate prescribed under the HQP 
Rules would apply for a maximum consecutive period of 
five fiscal years in favour of EEA (including EU) nationals 
and for a maximum consecutive period of four fiscal years 
in favour of third country nationals (i.e. nationals of non-
EEA countries). 

It is important to state that the HQP Rules do not 
apply in respect of any person employed in Malta prior 
to 1 January 2008. On the other hand, an individual 
employed in Malta on or subsequent to 1 January 2008 
would be entitled to benefit from the favourable flat tax 
rate but the said benefits would nevertheless be limited 
to five years from the date of commencement of the 
qualifying employment. Thus, for example, a Swiss chief 
investment officer employed with a Malta-licensed asset 
management company and having a qualifying contract 
of employment in an “eligible office” starting in 2008 
(basis year) will be able to benefit from the HQP Rules 
15% tax rate for a period of three years, i.e. basis years 
2010 (the first year in respect of which the HQP Rules 
became effective), 2011 and 2012, while a third country 
national will benefit from one year less.

The rules also provide for certain circumstances that 
would effectively exclude the application of the favourable 
15% rate, such as where the employer receives any direct 
or indirect benefits under certain business incentive laws, 

a d v i s o r y

or if the individual holds more than 25% (directly or indi-
rectly) of the company licensed and/or recognised by the 
relevant authority, or if the individual is already in employ-
ment in Malta before the coming into force of the scheme 
either with a company not licensed and/or recognised by 
the respective authority or not holding an “eligible office” 
with a company licensed and/or recognised by the rel-
evant authority.

The rules provide that any person abusively seeking to 
claim benefits under the Rules without entitlement may 
face a penalty equal to the amount of benefit claimed 
together with additional tax imposed at a rate of 7% per 
month or part thereof.

Reaching out foR the futuRe
With the HQP Rules complementing Malta’s fiscal, pro-
fessional and infrastructural framework, international fi-
nancial operators have been provided with an additional 
incentive to consider establishing or expanding their 
Malta operations. Operators already established in Malta 
have the benefit of being in a position to attract top talent 
from within the EEA and beyond, providing prospective 
employees with an attractive net remuneration package. In 
addition, operators looking for an alternative or comple-
mentary base for their operations may benefit from Mal-
ta’s attractive corporate tax system and also facilitate the 
relocation of staff falling into the eligible office categories 
set out in the HQP Rules. 

It is expected that the introduction of the HQP Rules 
will inject new talent, knowledge and skill into the Mal-
tese financial services industry, further contributing to the 
government’s target to increase the country’s GDP de-
rived from financial services from the existing 12% to 20%.  
And with continuing efforts being made, both in the pub-
lic and the private sector, to improve Malta’s international 
service offering, this ambitious objective appears clearly 
within reach. n
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W
ith an ideal geographical location and 
advantageous regulations, Malta has 
become an attractive alternative to 
Ireland and Luxembourg in the Eu-
ropean fund industry. Accordingly, 
more and more companies are enter-

ing the Maltese market and establishing a physical pres-
ence on the island. Castlegate is one of the relative new 
comers, and Niall Brooks and Roger Buckley discuss with 
HFMWeek how its choice came as evidence of this and 
how beneficial this decision has been so far. 

HFMWeek (HFM): Can you provide some back-
ground on Castlegate? 
Niall Brooks (NB): After obtaining Malta Financial Services 
Authority (MFSA) approval and recognition, Castlegate es-
tablished a physical presence in Malta in July 2011 with the 
aim of delivering a professional, quality driven and customer 
focused administration service. The founders and principles 
of Castlegate, having previously worked in the Cayman Is-
lands, British Virgin Islands (BVI) and Ireland, hope to utilise 
their wealth of experience and knowledge, not only in the 
administration and delivery of corporate services to Maltese 
fund structures but also to those in the aforementioned juris-
dictions. Castlegate first became aware of the advantages and 
benefits of Malta as a potential jurisdiction in 2010, when I 

was lecturing a course I co-authored, the Diploma in Fund 
Administration, in Malta. I witnessed first-hand the high cali-
bre of knowledgeable students and prospective employees 
eager to enter and advance in the fund industry. Castlegate 
also had the opportunity of launching its Maltese operation 
in conjunction with an existing client who was looking to 
take advantage of the Ucits legislation and establish their own 
management company on the island. 

HFM: Why did Castlegate choose Malta as a jurisdic-
tion to establish a physical office? 
Roger Buckley (RB): Although the advantages of Malta 
as a fund jurisdiction are well documented, it was a meet-
ing with the MFSA and witnessing first-hand the regula-
tor’s responsiveness and willingness to attract new busi-
ness to the island that ultimately influenced Castlegate’s 
decision. The management of Castlegate saw many simi-
larities to the BVI: especially in its attractiveness for small-
er start-up funds while still being able to attract the large 
fund groups, the relatively low cost of both establishing 
and maintaining fund structures and flexible, yet robust 
investment fund legislation. These together with a sound 
infrastructure and the availability of reputable service pro-
viders such as the big four accounting firms, well regarded 
banks and law firms, made the decision to establish a phys-
ical office in Malta a straightforward proposition. 

istock: 15896020

Niall Brooks and roger Buckley, of castlegate FuNds services, talk to hfmweek on its recent entrance to the malta fund 
industry and other current industry topics

EntEring Malta

Niall R. Brooks  
is a director and co-founder 
of castlegate fund services 
ltd., malta and managing 
director and founder of 
castlegate investment 
services limited, BVi. 
Brooks has more than 19 
years’ experience in the 
structuring, administration, 
compliance and provision 
of directorship services for 
investment vehicles.

Roger G. Buckley  
is the general manager of 
castlegate fund services 
ltd., malta and manages 
the day to day operations. 
Buckley was formerly the 
manager of castlegate 
investment services 
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HFM: How did the Alternative Investment Fund 
Managers Directive (AIFMD) and the potential re- 
domiciliation of funds effect your decision? 
NB: The geographical location and target market for 
funds domiciled in Malta also played an important role. 
With an affiliate office already established in the BVI, 
servicing what can be described as typical offshore fund 
structures and with the ever looming AIFMD coming 
into effect in 2013, Castlegate was keen to solidify a Eu-
ropean operation for existing clients, as well as new cli-
ents wishing to enter the European market. As a result of 
the implementation of the AIMFD, investment funds do-
miciled in Malta should benefit from the pan-European 
passport offered to professional investor funds. Castle-
gate believes that Malta’s cost-competitiveness and flex-
ibility should appeal to managers looking for a viable and 
attractive alternative to say Ireland and Luxembourg. In 
this regard, Malta has all the necessary attributes to be a 
successful jurisdiction. 

With Malta also seeking to benefit from funds 
looking to redomicile from jurisdictions such as 
Cayman or the BVI, the management of Castle-
gate believe they are in a unique position to pro-
vide assistance to such funds by, leveraging off 
their past experience in both jurisdictions. The 
benefits of choosing the redomiciliation route for 
a fund include the maintenance of a fund’s track 
record, no need to redeem existing investors and 
the maintenance of the fund’s existing portfolio 
and stock exchange listings. However, redomi-
ciliation is often only really feasible for the larger 
funds as the entry and exit costs (particularly in 
relation to legal cost) can be prohibitive. Accord-
ingly, some of Castlegate’s clients have chosen 
instead to establish completely new and separate 
funds in Malta rather than go down the redomi-
ciliation route and Castlegate anticipates this will 
be the preferred route of most managers.  

HFM: What other factors do you believe influence 
fund managers looking to establish Maltese funds?
RB: Many managers are setting up European based funds 
following demand from both institutional and retail inves-
tors. Retail investors in particular have become more pru-
dent and are more cautious about the safekeeping of their 
assets within regulated markets. Institutional investors are 
also seeking robust regulation and transparency for inves-
tors. Moreover, many investment managers feel that in-
creased reporting obligations, regulation and compliance 
burdens, in particular from the FSA in the UK, towards off-
shore retail funds are overshadowing the benefits of such 
vehicles and as such are seeking a viable alternative. Malta 
is in a good position to offer a ‘near-shore’ alternative and 
with easy access to the main European cities, which allows 
managers to regularly conduct business and board meet-
ings in Malta. Furthermore, another recent phenomenon 
is that many investment managers are choosing to keep 
parallel onshore and offshore structures in place to meet 
the requirements of their different investors. 

NB: Also with the ever increasing demand from regula-
tors, managers and investors alike for members of the 

board to have a degree of independence, the Maltese 
requirement for at least one of the fund’s directors to 
be independent of the manager, may be seen by some 
as offering an additional layer of investor protection and 
comfort. This, married with the flexible requirements on 
the choice and location of service providers that a fund 
can appoint, certainly adds to Malta’s attractiveness. The 
principles of Castlegate have considerable experience in 
the provision of personal directorship services to Malta 
(including Ucits), Cayman and BVI investment vehicles 
and hope to leverage off this expertise. 

HFM: How do you see Malta’s current standing and 
growth potential?
RB: From my previous experience of working in the 
fund’s industry in both Ireland and the BVI, I can see 
that Malta has many of the same advantages that led to 
the rapid growth of Ireland’s fund industry. As a small is-
land, Malta fosters an outward looking mentality and one 

of its greatest assets is its English-speaking, well 
educated workforce, which harbours a work ethic 
similar to that of the UK and northern Europe. It 
is located in an ideal time zone that overlaps the 
opening of markets in both the US and Asia.

Malta as a fund jurisdiction is still emerging 
when compared with some of its European and 
Caribbean competitors and as such the local in-
dustry and regulator must make a concerted effort 
to ensure that Malta continues to offer distinctive 
competitive and strategic advantages. Ultimately, 
it must look to make the transition from being a 
cost effective alternative of the larger jurisdictions 
to becoming an equal competitor. It should con-
tinue to develop and strengthen existing niche 
links with the Middle East and Africa as well as 
continuing to attract leading industry custodians. 
Castlegate has experienced continued interest in 
Malta among its existing clients and contacts both 
in the Americas and Europe, and, given Malta’s 

unique advantages, Castlegate sees no reason why this 
trend should not continue in the foreseeable future. n
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N
otwithstanding the current global � nancial 
crisis, Malta has experienced considerable 
growth in its investment services industry. 
Such growth has been augmented by the 
system of safeguards and remedies that 
permeate Malta’s investment services re-

gime as implemented by the Malta Financial Services Au-
thority (MFSA) with a view to maximising the protection 
a� orded to investors. 

LICENSING
� e requirement to obtain an investment services licence 
constitutes the very foundation of investor protection in 
Malta, from which stems a rigorous system of monitoring 
and reporting requirements. 

When considering whether to grant or refuse an invest-
ment services licence, the MFSA prioritises, among other 
things, the protection of investors and the general public 
as a whole. Con� rming the reputation and suitability of 
the investment services licence applicant, and the � tness 
and properness of all involved parties therein, is of para-
mount importance to the MFSA. To this end, the MFSA 
applies a “� t and proper test” in respect of all involved par-
ticipants, each of whom is reviewed on the basis of three 
criteria, namely, integrity, competence and solvency. Fur-
thermore, the MFSA will also scrutinise the nature of the 
proposed investment services business, with particular 
emphasis being made on business continuity. 

ACCOUNTABILITY AND TRANSPARENCY
� e MFSA’s insistence on a licence holder’s operational 
structure being based upon a clear and proper allocation 
of functions and responsibilities, together with a system 
of internal checks and balances, is geared towards increas-
ing each involved party’s accountability towards the other 
involved parties within the structure, the MFSA and, ul-
timately, the investor. All this, coupled with the imple-
mentation of a sound system of proper record-keeping 
and accounting policies, contributes towards achieving an 
optimal level of transparency in the conduct of the licence 
holder’s business.  

CLIENT CLASSIFICATION AND BEST EXECUTION
A licence holder is required to implement appropri-
ate client classi� cation policies and procedures in the 
course of providing its investment services. Accordingly, 
as part of its internal assessment process of suitability 
and appropriateness of investment products for any of 
its clients, and in accordance with the principle of best 
execution, a licence holder is expected to recommend 
to its client such investment products that are suitable 
and appropriate for the investor class to which the cli-
ent belongs. To this end, a licence holder is required to 

gauge the client’s investment experience, � nancial situa-
tion and ultimate objectives, and to thoroughly explain 
the nature of any recommended investment product. In 
this regard, the MFSA also emphasises full disclosure of 
a product’s nature and risks through o� ering documents, 
the contents of which satisfy a number of minimum dis-
closure requirements imposed by the MFSA. 

RISK MANAGEMENT AND CONFLICTS
� e MFSA also emphasises the implementation by a li-
cence holder of sound risk management policies with a 
view to identifying any risks inherent in the service being 
provided by the licence holder to an investor, to whom 
such risks must be disclosed so as to enable the investor 
to make an informed decision. A licence holder is also re-
quired to establish and maintain an e� ective con� icts of 
interest policy so as to ensure that all persons involved in 
its business activities carry on such activities with an ap-
propriate degree of independence.

SEGREGATION OF ASSETS AND RECORD-KEEPING
In order to safeguard its clients’ assets, a licence holder 
is obliged to segregate its clients’ assets, both from its 

WITH SECURITY AND TRANSPARENCY OF HEIGHTENED IMPORTANCE IN TODAY’S FUND INDUSTRY, JEAN FARRUGIA, OF DF ADVOCATES (MALTA), 
DISCUSSES THE SECURE NATURE OF MALTA AS A FUND DESTINATION

MALTA: A SAFE ALTERNATIVE
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own  assets and from its other clients’ assets, and 
to maintain appropriate records and accounts 
to enable him to identify and distinguish such 
assets. � e maintenance of comprehensive and 
updated records of all transactions, payments 
and receipts relating to each of its clients is also 
of fundamental importance in increasing the li-
cence holder’s transparency vis-a-vis its clients 
and the MFSA.

DISCLOSURE AND REPORTING 
Adequate accounting and reporting is another 
fundamental pillar of the investment services 
industry in Malta, which is geared towards in-
creasing a licence holder’s accountability and, ul-
timately, increasing the protection a� orded to investors. 
Besides providing each client with adequate reports on 
the services provided to such client, a licence holder is re-
quired to maintain and procure the auditing of its � nancial 
statements, and to regularly submit � nancial returns to the 
MFSA. Moreover, as part of the regulatory disclosure re-
quirements imposed by the MFSA, a licence holder must 
also publicly disclose information on its own funds, its risk 
components, its risk management and internal capital ad-
equacy assessment policies, and its remuneration policy 
and practices. 

As part of the disclosure obligations imposed upon li-
cence holders, the MFSA also requires immediate prior 
noti� cation of any organisational or operational change 
to be undertaken by a licence holder, and this also with a 
view to ensuring that such proposed changes would not be 
detrimental to the investor. 

COMPLIANCE 
Another fundamental contributor to investor 
protection is embodied in the system of poli-
cies and procedures that the MFSA requires a 
licence holder to design and implement in order 
to detect any risk of failure by the licence holder 
to comply with its obligations, particularly its 
licensing and anti-money laundering reporting 
obligations. 

� e appointment by a licence holder of a com-
petent compliance o�  cer and a money laundering 
reporting o�  cer respectively assume paramount 
importance in the implementation of such a sys-
tem, particularly in the supervision of the licence 
holder’s activities and the detection of risks inher-

ent therein. Particular mention should also be made of 
the MFSA’s own monitoring and compliance role, which 
is periodically exercised through compliance visits at the 
business premises of licence holders.

COMPLAINTS AND SANCTIONING
� e preventative measures outlined above are comple-
mented by a system of remedies that are available to ag-
grieved investors. Access to such remedies is typically 
triggered by means of the investor’s complaint, � rst to 
the licence holder – which is required to have e� ective 
and transparent internal complaint handling procedures 
– and subsequently to the Consumer Complaints Unit 
of the MFSA. 

� e MFSA has various investigative and sanctioning 
powers that may be exercised against a defaulting licence 
holder, including the issuance of orders for the freezing 
of funds or other assets pertaining to the defaulting li-
cence holder, and the power to suspend or revoke a li-
cence and impose restrictions or variations to the rela-
tive licence conditions. 

Moreover, the contravening or failure to comply with 
any applicable licence conditions or rules may also lead 
to the imposition by the MFSA of administrative penal-
ties and other disciplinary sanctions, or the institution of 
criminal proceedings. 

INVESTOR COMPENSATION SCHEME 
Investment services providers are required to contribute 
to the Investor Compensation Scheme, which is another 
remedial tool that is intended to promote con� dence not 
only in licensed investment � rms, but more importantly, 
in the Maltese � nancial system as a whole. It draws its 
justi� cation from the fact that an investor is not generally 
in a position to make a comprehensive assessment of the 
risks a� ecting a licensed investment � rm with which such 
investor deals. 

CONCLUDING REMARKS
Malta’s investor protection strategy is preventative as 
well as remedial in that it encapsulates both restrictive 
regulatory measures for licence holders and remedies in 
the event of breach of such measures. Apart from Malta’s 
a� ractive tax regime as a main contributor of its growth 
into a � nancial and international business centre, investor 
protection is another key contributor in Malta’s success in 
the � nancial services industry. ■

THE MFSA PRIORITISES, 
AMONG OTHER THINGS, THE 
PROTECTION OF INVESTORS 
AND THE GENERAL PUBLIC 

AS A WHOLE
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O
ver the last few years, Malta has worked 
hard to position itself as a domicile for 
hedge funds (in the sense of collective in-
vestment schemes marketed exclusively to 
investors meeting certain minimum sophis-
tication criteria) and has achieved consider-

able success in this regard, such that one may well speak 
of the country as an established jurisdiction in the sector. 
Between 2004 and June 2011, a total of 661 new funds 
were licensed, and the net asset value of all Malta domi-
ciled funds was €7.8bn at the end of June 2011. Much of 
this growth is the result of the set up in Malta of a large 
number of Professional Investor Funds (Pifs), the local 
hedge fund product; 407 Pifs were domiciled in Malta at 
the end of June 2011.

Given the industry’s importance to the Maltese economy 
(and to the ecosystem of support service providers that it 
has generated), it will not surprise anyone to learn that 
when the directive was first announced in April 2009, it at-
tracted keen interest from local stakeholders. It is also safe 
to say that the Directive did not win any popularity contests 
when it was first unveiled, although its proposal for an EU-
wide fund passport garnered many approving nods. 

The initial April 2009 proposal was controversial for 
many reasons. The draft had apparently been put together 
in a hurry. This resulted in a text that was occasionally un-
clear and seemed to indicate insufficient familiarity with 
the industry, by, for example, not including provisions ad-
dressing the self-managed fund structures (quite popular 
in Malta). More damagingly, the directive was accused of 
being protectionist by a variety of stakeholders, largely due 
to its third country provisions apparently being intended 
to create an impregnable Fortress Europe. It was unclear 
what the directive’s impact on the Maltese industry could 
be, and the possibility of it being negative was real.

The DirecTive Takes on a more sensible shape
Thankfully, during the months following the initial an-
nouncement, the directive gradually to took on a more 
sensible shape. The final text of the Directive is now less 
protectionist and far more in tune with the realities of the 
funds industry than the original April 2009 text. The draft-
ing of the text is much clearer and it appears that Fortress 

Europe will not materialise. Best of all, the one proposal 
that the industry welcomed fully from day one, the pass-
port, has been retained.

impacT on The malTese inDusTry
What does this mean for Malta? A number of factors need 
to be borne in mind when considering the likely impact of 
the directive on the Maltese industry, namely:

• The De Minimis Rule
• The nature of the current hedge funds regime
• The local depositary infrastructure

The De minimis rule 
The first thing that needs to be noted is that, in Malta, the 
Directive’s edge is likely to be blunted quite considerably 
by the application of the De Minimis rule. The jurisdiction 
has primarily succeeded in attracting interest from smaller 
fund managers with total assets under management infe-
rior to the €100m threshold established in the Directive.

This is important because it means that many of the 
fund managers that are established in the jurisdiction will 
not need to bear the additional regulatory burden the Di-
rective introduces. The other side of the bargain is that 
such AIFs will not benefit from the passporting rights. 
This has fairly limited importance as a disadvantage: these 
funds are already in a position where they do not have 
passport rights and, should they consider it beneficial to 
obtain a passport, they can opt in by assuming the higher 
levels of regulation. 

The naTure of The currenT heDge funDs regime
Those funds that will fall to be regulated under the Di-
rective (or choose to be so regulated) will take comfort 
from the fact that many of the Directive’s rules are rather 
familiar. Malta has built its reputation as a hedge funds 
domicile by emphasising “firmness” as well as “flexibility” 
and thus many of the provisions contained in the Direc-
tive are already present and correct in the Maltese rule-
book. Thus the rules on, for example, fund administra-
tion, already have their counterparts in local legislation. 
Other rules, such as those regarding remuneration, may 
pose some kind of challenge but are unlikely to have a 
significant impact. 

Being one of the potentially most influential pieces of legislation to Be introduced to european head funds, Dr charles 
cassar, of cheTcuTi cauchi, explains what this will mean for malta

AIFMD: ChAllenges AnD 
OppOrtunItIes FOr MAltA’s 

heDge FunD InDustry
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The DeposiTary infrasTrucTure 
One AIFMD provision that may have a nega-
tive impact on the local funds industry is the rule 
that every AIF must appoint a depositary in the 
same jurisdiction in which it [the AIF] is estab-
lished. Malta’s success in attracting funds and 
their managers has generally been matched by 
an equivalent growth in the network of funds ser-
vices providers, which constitutes the essential 
infrastructure required for any funds jurisdiction 
to thrive. A fairly wide choice of big name fund 
administrators and auditors, as well as lawyers 
specialising in the funds and financial regulation, 
can now be found in the jurisdiction. The same 
cannot be said of providers of depositary servic-
es. Only a limited number are present at the mo-
ment and not all are internationally recognised 
brand names.

This may be problematic for the continued 
growth of the industry. Because of the AIFMD provi-
sion in question, if the local depositary infrastructure 
cannot support a fund, the AIFM in question may have 
no choice except to domicile its AIF elsewhere. This may 
funnel business towards more mature fund domiciles 
that host service providers having the required know-
how or specialisation.

aifMD: an opporTuniTy for The MalTese heDge funDs 
inDusTry
The final text of the Directive is less protectionist and 
more in tune with the realities of the funds industry than 
then original April 2009 text. Nevertheless, many AIFM, 
both EU as well as non-EU, are likely to be re-evaluating 
their domiciliation options in the coming years. Non-EU 
fund managers may find that an EU domicile gives them 
easier access to EU investors; others may deem an EU 
domicile to be unnecessary but will need to identify a 
suitable reference jurisdiction; both EU as well as non-
EU AIFMs may start looking for a jurisdiction they can 
use as a central hub from where to passport their services 
and funds into the rest of the EU; all of these scenarios 
are likely to arise. 

Malta already has various characteristics that make it at-
tractive as a hedge fund domicile, such as the attitude of 
the regulator, the general cost-effectiveness of the country, 
a competitive fiscal regime and an English speaking work-
force. These characteristics have led to the growth that the 
country has achieved so far. During the various reviews of 
domiciliation status which the AIFMD will inevitably trig-
ger, these characteristics are likely to place Malta among 
most shortlists. 

It must be said that the situation is still somewhat fluid. 
The Directive’s level II implementing measures (which I 
have excluded from this discussion) are still being devel-
oped. Bold predictions are therefore likely to end in em-
barrassment for the would-be clairvoyant. Nevertheless, it 
is quite clear that the Directive will not, as may have ini-
tially been feared, threaten the survival of the local hedge 
funds industry. On the contrary, the coming into force of 
the Directive is likely to generate an important window of 
opportunity, which will help to further cement Malta’s po-
sition as a leading fund domicile. n

The final TexT of 
The DirecTive is less 
proTecTionisT anD  
more in Tune wiTh  
The realiTies of The 

funDs inDusTry
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I
t is sometimes di�  cult to look through the regula-
tory fog and see the end result but it’s in times like 
these that the words: “When the going gets tough, 
the tough get going” may seem apt. � ere is plenty 
of opportunity on the other side, once the fog clears 
– and Malta is one country that can take advantage 

of the changes. 
Macroeconomic conditions and politics are driving 

regulation of the 'shadow' banking world, a phrase coined 
during the 2008 credit crunch to collectively describe non-
bank � nancial institutions perceived to be outside main-
stream regulation such as hedge funds, directly impacting 
the industry’s broker/dealer and investment management 
client base. � e G20 agenda set in Nov 2009 is aimed at 
de-risking and de-leveraging markets while at the same 
time providing adequate protection for investors’ long-
term savings. Regulators are acting swi� ly to prevent fur-
ther systemic risks still inherent in the � nancial markets 
and which could be triggered by an event such as a default 
on Greek bonds or similar.

In Europe, a slew of regulation has been introduced to 
control market risks and the shadow banking system, much 
of it introduced as Directives by the EU Commission. In 
America, the Dodd Frank Act sets out to achieve much the 
same. Regulators have set 2014 as the date for full imple-
mentation of the measures. � is places enormous cost and 
operations pressure onto back o�  ces within a very narrow 
time window – especially when much of the detail is still 
being debated.

Implementation of the measures in Europe and the US 
over the next two to three years is mandatory. � ere is li� le 
room for � exibility despite intense lobbying by the post-
trade and fund servicing industry. � is is the most serious 
and comprehensive set of regulations to hit the industry 
since the US Banking Act of 1933 commonly known as 
the Glass-Steagall Act (repealed in 1999), which intro-
duced radical banking reforms and tried to reduce specula-
tion. Implementation will require dedicated resources and 
large product change programmes to meet the demanding 
schedule. � e con� uence of all this activity around 2013 

to 2014 will tax even the largest � nancial institutions but 
many banks have already deployed specialist teams to 
throw light on the problem.

� e de-leveraging of the securities industry will have 
a direct impact on securities and derivative volumes. � e 
shi�  from principles-based supervision to prescriptive 
regulation driving a need for greater transparency may re-
sult in fund managers exiting the business, merging among 
themselves or returning money to investors. Some will 
choose to run family o�  ces rather than operate a hedge 
fund under the new paradigm. Non-compliance will incur 
punitive penalties designed to “send a signal” to others in 
the industry. Many smaller managers may migrate to far o�  
jurisdictions but they will face challenges if they wish to 
access the EU or US investor market, given the third coun-
try provisions in the regulations. � e disposal of non-core 
bank divisions due to capital restructuring, particularly in 
Europe, will create both opportunities and challenges for 
custodians and depositaries.

� e major impacts for the post-trade and fund servicing 
industry, particularly from the AIFMD and Ucits V, are:

• � e total cost of meeting regulatory imposition 
across multiple national markets will increase, spe-
ci� cally due to the need to appoint a depositary for 
each alternative fund. � e depositary will carry ad-
ditional safe keeping, cash monitoring and oversight 
responsibilities with a greater liability for errors;

• Potential regulatory capital in each jurisdiction in 
which they operate: the level of capital is not dis-
cussed in the AIFMD and remains a major concern 
to the industry;

• Strict liability for safe-keeping of assets with a nar-
row ability to discharge liability;

• Increased operational procedures and controls for 
oversight of alternatives funds; 

• Increased regulatory reporting on behalf of clients.

Market participants will have to make sure their clients 
understand that the service relationship currently in place 
has shi� ed signi� cantly from administration to one of 
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t is sometimes di�  cult to look through the regula- to 2014 will tax even the largest � nancial institutions but 
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oversight/control. Custodians and depositaries are still 
grappling with the intricacies of what the extra liability will 
mean, in terms of the risk/reward relationship. Until now, 
alternative funds have not typically employed such a service, 
rather looking to their prime broker for custody and report-
ing. In future, the depositary will appoint the custodian. 

� ere will be a mandatory cost to raise the standards of 
service to the new regulated levels. Although custodians 
and fund administration companies already operate to 
high standards, regulation will introduce a standard level 
of investor protection across all HSBC Securities Services 
jurisdictions in Europe. � is could potentially have an 
impact on an unwilling client and particularly to institu-
tional investors who are assumed to be cognisant of the 
risks already, and may not be ready to pay for additional 
protection. Most of the regulation must be implemented 
by the end of 2013. As third party service providers they 
will need to provide their clients with a clear direction of 
intentions well before this date. Contracts generally stipu-
late that providers will meet normal changes in regulation 
in the provisions of service.

� e additional costs of contractual renegotiation or re-
papering of contracts, recruitment of skilled sta�  and time 
to market in the new regulatory environment should not 
be underestimated. � is is particularly so as there will be 

F I N A N C I A L  S E R V I C E S

a limited pool of people capable of dealing with such ex-
otic portfolios. It is fair to say that in this new paradigm, 
the whole value chain will be a� ected and business models 
will have to change as liability and responsibility moves 
along the value chain.

� e opportunity for Malta is clear. In terms of fund 
administration, every country in Europe will be playing 
to the same tune. � ere will be a level playing � eld for all 
to operate in and with Malta’s existing presence in a fast 
expanding regional market, it provides a good base from 
which to expand. But with increased risks, liabilities and 
oversight responsibilities the challenges are large.

As a leading provider of fund administration and related 
services in Malta and other European countries, HSBC 
Securities Services has been monitoring the onset of the 
regulatory tsunami and planning for eventual implementa-
tion. In a tried and tested business cycle, HSBC’s regula-
tory experts assess the potential impact of regulation, and 
ensure that the business is ready to support our clients 
through any changes. Whether it be Ucits, Solvency II or 
the AIFMD legislation, clients can be assured that HSBC 
will be compliant in time.

� is is the toughest it has ever been but in inimitable 
style, the tough are already well underway. Opportunity 
awaits, once the fog clears. ■
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be underestimated. � is is particularly so as there will be 

tion. In a tried and tested business cycle, HSBC’s regula-
tory experts assess the potential impact of regulation, and 
ensure that the business is ready to support our clients 
through any changes. Whether it be Ucits, Solvency II or 
the AIFMD legislation, clients can be assured that HSBC 
will be compliant in time.

� is is the toughest it has ever been but in inimitable 
style, the tough are already well underway. Opportunity 
awaits, once the fog clears. ■

Chris Bond, head of global banking and markets 
(HSBC), also took time out to talk to HFMWeek 
about his view of these regulations.

HFMWeek (HFM): Bill talks about the change in 
regulations; how do you think this will affect 
Malta?
Chris Bond (CB): Being part of the EU and the 
eurozone, Malta will be highly impacted by the 
tsunami of regulations that will impact the funds 
business. The costs of regulatory compliance 
will continue to rise as new regulations are 
introduced. In this regard, Malta will be well 
placed for further growth as it continues to enjoy 
a robust legal, fiscal and regulatory infrastructure 
and from a cost viewpoint it remains highly 
competitive compared to other jurisdictions.

HFM: Bill also talks about opportunities once 
the fog clear. What is HSBC Malta doing 

to ensure they are ready to grab those 
opportunities?
CB: HSBC Malta continues to invest heavily 
in its fund servicing business as it sees 
strong potential for growth. Investment in 
client management teams, custody and fund 
administration is being carried out at an 
accelerated pace as HSBC Malta continues to 
enhance its product and service offering. 

The recently established client management 
team will draw upon the expertise of multi-
disciplinary product specialists from our 
global businesses including global markets, 
investment banking, asset management and 
financing to support institutional clients in 
achieving their overall strategies. Funds will 
benefit from the global client management 
approach, which ties in relationship managers 
and product specialists in all the jurisdictions 
where they operate.

Q&A: CHRIS BOND

Chris Bond , head 
of global banking and 
markets for HSBC Malta, has 
responsibility for treasury 
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global investment banking 
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New York and Bermuda.
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T
his article will focus on current trends in the 
Maltese fund industry – an industry that is 
rapidly becoming more flexible and even 
more attractive to fund managers.

Umbrella fUnds
First of all, managers are increasingly setting up umbrella 
funds with different sub-funds set up for different clients 
and different purposes. Under Maltese law, the assets and 
liabilities of one sub-fund are segregated from the assets 
and liabilities of the scheme and from those of any another 
sub-fund within the same scheme, and may be treated as a 
separate patrimony altogether. 

fUnd platforms
As a consequence of this, particularly 
in recent years, we have been witness-
ing a growing interest in ‘renting’ a 
sub-fund within an existing platform. 
In this scenario, the service provider 
acts as investment advisor to the ex-
isting scheme directly or otherwise 
indirectly by acting as advisor to such 
a scheme’s manager. The investment 
advisor does not need to be licensed 
by the Malta Financial Services Au-
thority (MFSA) and does not need 
to be based in Malta. This prospect 
offers a solution to those clients who 
do not have sufficient human resources to satisfy the MFSA’s 
substance and due diligence requirements and/or would like 
to save operating costs in the long-term, thereby allowing 
them to exploit the benefits of an already-established plat-
form. We have a number of clients that offer this option and 
we will be happy to make the necessary introductions to any-
one wishing to know more about this possibility.

redomiciling into malta
Malta is also a very attractive choice when redomiciling 
existing funds from an offshore to an onshore jurisdic-
tion within the European Union (EU). In this respect, 
Malta offers an added advantage when compared to cer-
tain jurisdictions such as Luxembourg, in so far as, unlike 
Luxembourg, Malta conceives of the possibility of red-
omiciliation. The redomiciliation procedure envisaged 
by Maltese legislation is a seamless process, as a result 
of which a fund continues to exist in Malta and becomes 
licensed in Malta as soon as the fund ceases to exist in the 
other jurisdiction. 

Ucits iV schemes
In terms of Ucits schemes, Malta also offers added flex-
ibility as regards the location of the service providers to 
the scheme. Although it is mandatory for a Maltese Ucits 
scheme to have its custodian located in Malta, it is pos-
sible for such a custodian to enter into sub-custody ar-
rangements with regulated institutions located outside 
Malta. Moreover, the authority may also permit a Maltese 
Ucits scheme to appoint a foreign administrator. Ucits IV 
(which was implemented in Malta with effect from 1 July 
2011 save for some provisions – namely those relating to 
the Key Investor Information Document, which replaces 
the need for a Simplified Prospectus – in relation to which 
a transitory period of one year is allowed) has also intro-
duced the notion of a European passport for Ucits man-

agement companies – a reality that 
was unknown under the Ucits III 
regime – by virtue of which a Ucits 
management company need no 
longer be licensed in and regulated 
by the same jurisdiction in which 
the scheme is based.

We have set up the first Ucits 
management company for Swiss 
clients in Malta and this has 
proved to be considerably suc-
cessful – the manager is attracting 
new funds on an ongoing basis 
and has built up an impressive 

portfolio of funds, usually set up for smaller managers 
who wish to offer a Ucits fund without setting up a fully-
fledged Ucits manager.

acqUiring a management licence
Finally, yet another interesting option is the prospect for 
EU/non-EU managers and family offices to relocate to 
Malta and/or acquire a fund management licence. This 
entails a licence to act as investment manager, which 
also allows such entities to benefit from the European 
passport principle that permeates the European financial 
services landscape. Among the main attractions enticing 
fund managers to base their operations in Malta is the 
favourable tax regime present in Malta, which embraces 
more than 50 double taxation agreements and allows 
non-resident shareholders to benefit from tax refunds. 
Furthermore, industry professionals are offered tax in-
centives as “highly qualified persons” holding eligible of-
fices within the financial services sector via a special flat 
rate income tax of 15%. n

Unlike lUxemboUrg, 
malta conceives of 
the possibility of 
redomiciliation

” 

M a l t a  2 0 1 2

Dr James Muscat 
azzopardi is a director 
at credence and a partner 
in muscat azzopardi & 
associates, advocates. 
James advises a wide 
international portfolio of 
banks, managers and law 
firms on legal issues related 
to investment funds.

with the eUropean hedge fUnd indUstry experiencing sUbstantial change, dr James mUscat azzopardi, of credence, 
examines the cUrrent trends in malta

CurrenT Trends in The 
MalTese fund indusTry

023_HFMMalta2012_Credence.indd   23 09/02/2012   16:12



Untitled-2   1 06/02/2012   16:17



  H F M W E E K . CO M  25

A D V I S O R Y

M
alta is one of the few countries 
whose income tax regime is based 
on the full imputation system. 
� is ensures that dividends are 
taxed only once since any income 
tax paid by the Maltese company 

on the pro� ts being distributed are credited in full to 
the shareholder, irrespective of whether the sharehold-
er is a resident person or not, an individual, a corpo-
rate entity or any other body of persons. Indeed, if the 
shareholder’s income tax rate is less that the tax paid by 
the company or he is not subject to income tax at all, 
then the shareholder is entitled to a tax refund of the 
excess tax paid (by the company on the pro� ts so dis-
tributed). Apart from the tax refund resulting from the 
full imputation system, shareholders may also claim 
certain tax refunds, which vary according to the source 
of income from which the dividends are distributed. It 
is therefore obligatory for companies to keep proper 
tax accounting records, allocate income to the proper 
tax account and indicate from which tax account the 
pro� ts are being distributed. � ere are � ve tax ac-

counts, namely the Maltese Tax Account (MTA), the 
Foreign Income Account (FIA), the Immovable Prop-
erty Account (IPA), the Final Tax Account (FTA) and 
the Untaxed Account (UA). � e tax refunds vary ac-
cording to the source of income and also depend on 
whether the distributing company has claimed any 
double taxation relief. It is therefore important that 
all this information is shown on the dividend warrant 
or dividend certi� cate to enable the shareholder claim 
the correct tax refund. � e tax refunds may be equiva-
lent to two-thirds, � ve-sevenths, six-sevenths or even 
100% of the tax paid by the company on the pro� ts 
so distributed. � is mechanism ensures that the over-
all e� ective tax rate is reduced to a maximum of 10%, 
which is applicable to passive interest and royalties, 
6.25% applicable to foreign source income and capital 
gains, 5% applicable to trading pro� ts or even 0% in 
the case of dividend income and capital gains originat-
ing from a participating holding investment. 

� e conditions to be satis� ed for an investment to 
qualify as a participating holding investment are not 
very onerous. For example, an equity investment of 
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withholding taxes on dividends, interest and royalties, all 
contribute to Malta’s a� ractiveness as an international � -
nancial centre of repute. 

Malta does not have thin cap rules, debt to equity ra-
tios, CFC legislation, capital duties or transfer pricing 
legislation, and the absence of similar restrictive meas-
ures are all advantageous to a pro-business approach. 
However, Malta still boasts itself of having a robust legis-
lative framework, which is in line with the EU directives 
and international principles dictated by international or-
ganisations and bodies.   is has also been recognised by 
several countries with whom Malta has entered into a tax 
treaty. Indeed, Malta’s tax treaty network has expanded 
exponentially over the past few years and continues to 
contribute to a� ract foreign direct investment, establish 
Malta as one of the leading � nancial services centres and 
therefore add to Malta’s economic growth. 

Over the past few years Malta has also a� racted a 
number of professional investor funds, hedge funds 
and other funds, trusts, captive insurance companies, 
online gaming companies, pharmaceutical companies, 
research and development centres, so� ware companies 
etc.   e list goes on and the momentum does not seem 
to dwindle, even at times when several countries around 
the globe are facing themselves with a � nancial crisis 
or an economic crisis or both. Indeed, Malta has faced 
the economic turmoil with resilience and although not 
unscathed, the � nancial services industry grew substan-
tially and contributed to a positive growth in real terms 
to Malta’s gross domestic product.   e same can be said 
of the tourism industry and the hospitality sector, which 
is the other main pillar of the Maltese economy.

Apart from the nice weather and an a� ractive tax re-
gime, there are a number of other factors that make 
Malta a� ractive and interesting.   ese include a highly 
professional and skilled workforce, multilingual with 
an aptitude to work, comparatively low cost base, a sin-
gle regulator that is approachable and a ‘one stop shop’ 
concept to reduce bureaucracy. Malta has an advanced 
telecommunications network and a high degree of com-
puter literacy and internet usage, which also facilitates 
business. Various government departments o� er their 
services online. Compliance reporting to the Registry 
of Companies, the Inland Revenue Department and the 
VAT Department may all be done electronically, thus re-
ducing valuable time and energy, and costs.

Malta is also renowned for having created an environ-
ment that is highly a� ractive to investors wishing to in-
vest or set up in Malta, as well as a� racting highly skilled 
expatriates. Recent rules aimed at a� racting high-net-
worth individuals and professionals having a “qualifying 
contract of employment” should prove very interesting 
to these high-net-worth individuals who end up paying 
an a� ractive tax rate of 15% (on income remi� ed to Mal-
ta) and to the Maltese economy with additional expertise 
and more revenue. Such persons are not only a� racted 
by the favourable tax regime but also a good standard 
of living, good level of education, excellent health facili-
ties and a safe environment. Maltese people are also re-
nowned for their friendliness.

No wonder some people refer to Malta as a jewel in the 
centre of the Mediterranean! ■

10% or more in an EU company (or any other company 
that is subject to tax at 15%) quali� es as a participating 
holding investment. If the equity investment is less than 
10% it is still possible to have a participating holding if 
the investment is of at least €1,164,000 and is held for six 
months. Even if the target company is not in the EU or 
is not subject to tax, it is still possible to have the invest-
ment qualify as a participating holding if the company 
does not derive more than 50% of its income from pas-
sive interest or royalties.

Income and capital gains from a participating hold-
ing investment may also qualify for a full participation 
exemption.   ese provisions make Malta extremely at-
tractive for holding companies and conduit holding com-
panies.   e provisions or incentives related to research 
and development, patents, royalties and interest make 
Malta very a� ractive for companies holding intellectual 
property rights, treasury companies and � nance compa-
nies. Tax deductions and credits, and the absence of any 
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T
here is no denying that fund managers, fund 
promoters and their service providers are fac-
ing and will, over the next two years (at the 
very least), continue to face an onslaught of 
new legislation, both within the EU and in 
other jurisdictions (Switzerland and the US, 

in particular). 
As a knee-jerk reaction to past scandals, high profile in-

solvencies and perceived abuses, European politicians and 
super-regulators continue to churn out new regulations, 
directives and guidance affecting operators in the funds 
industry. 

Much has already been said 
about the EU Alternative Invest-
ment Fund Managers Directive 
(AIFMD) and how this will impact 
fund managers (in the Directive, 
AIFMs) with some link to Europe 
(be it because they are registered 
in an EU member state, because 
they manage an EU-based fund or 
merely because they wish to raise 
money from EU investors) and 
much more will be said once the 
European Commission reveals its 
highly anticipated Level II imple-
menting measures. 

On the Ucits front, before 
the proverbial ink dried on the 
fourth reincarnation of this di-
rective, work was already underway on Ucits V with a 
draft directive now expected to be published in April 
of this year. Two consultations later, the focus of Ucits 
V has been broadened to cover the role of the Ucits 
depositary and Ucits managers’ remuneration arrange-
ments; one can only speculate whether there will be 
any further additions. Ucits III (2001/108/EC) and 
the Eligible Assets Directive (2007/16/EC) gave the 
world the so called ‘Newcits’, structured Ucits as well 
as synthetic ETF Ucits, each of which continue to at-
tract hedge fund managers’ and regulators’ attention in 
equal measure. 

Following a policy orientation discussion paper pub-
lished in July 2011, the European Securities and Markets 
Authority (Esma) has now published a 77-page consul-
tation paper setting out its proposed guidelines for these 
products, which, although not going as far as many had 

feared, probably marks a first step towards slowly reclaim-
ing the Ucits brand as the retail product it was conceived 
to be. 

Also related to the increasing calls (particularly from 
non-European regulators) for purging the brand or, at 
the very least, reinstating a distinction between complex 
and non-complex Ucits is the proposed redraft of the 
Mifid Directive (Mifid II). Besides aiming to exclude 
structured Ucits from the definition of non-complex 
instruments, Mifid II and its accompanying regulation 
will undoubtedly impact investment services operators 

The focus of uciTs V 
has been broadened 
To coVer The role of 
The uciTs deposiTary 
and uciTs managers’ 

remuneraTion 
arrangemenTs
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(both EU-based and not) that fall outside the 
scope of the AIFMD or the Ucits Directive, as 
well as many of their service providers (there are 
other legislative initiatives in the offing applying 
to many of the others).

In the midst of this reboot of EU investment 
services regulation, there is little doubt that certain 
business models or fund strategies will require re-
visiting or lose out on access to EU investors. Short 
of opting to follow George Soros into early retire-
ment, opportunities abound for those fund man-
agers, fund promoters and other operators that 
instead embrace the new regimes. 

The AIFMD will offer fund managers authorised 
as EU-AIFMs the right to market shares in their re-
spective funds across the EU by means of the EU’s 
single passport on the strength of their authorisation in 
an EU member state by following a tried and tested reg-
ulator-to-regulator notification procedure. Two proposed 
AIFMD related regulations, the European Venture Capital 
Fund Regulation and the European Social Entrepreneur-
ship Fund Regulation, also offer a similar opportunity for 
AIFMs. With private placement in the EU, the preferred 
route to date for fund managers, becoming even more 
burdensome under the AIFMD (and potentially ended 
in 2019) and the AIFMD’s requirements in the main still 

applying, the choice is obvious. Although still too 
early to tell, Mifid II and its new third country 
regime also looks set to offer a similar obvious 
choice to non-EU investment firms: either set-up 
an EU entity or be required to set up a branch or, if 
eligible, navigate a registration with Esma.

Increasingly, non-EU fund managers are ex-
amining co-domiciliation (the setting up of an 
EU-based fund manager and/or fund structure 
alongside their pre-existing structure) options or 
setting up an EU fund manager and either looking 
to delegate certain activity to the non-EU entity 
or limit the latter’s role to advisory, back office or 
research. Start-ups too are increasingly opting for 
an EU-based fund manager and, more often than 
not, an EU-based fund in order to benefit from 

the single passport from July 2013 (EU-AIFMs marketing 
non-EU funds will need to wait until late 2015, if at all, 
for such passport). A self-managed EU fund (catered for 
under both the AIFMD and Ucits) is also an option being 
actively considered. 

In need of no introduction, the Ucits regime offers fund 
managers with ‘Ucits friendly’ strategies an investment 
product that is both easily marketed to (Ucits benefit 
from a similar passport) and well received by EU inves-
tors beside being craved by Asian and South American 
institutional investors. The Ucits manager passport (the 
right to manage Ucits funds in other EU member states) 
introduced by Ucits IV coupled with a simplified regime 
under the AIFMD for fund managers authorised as Ucits 
managers, makes authorisation as a Ucits manager in an 
EU member state an interesting option both for fund 
managers managing only Ucits or looking to run parallel 
Ucits and alternative fund structures.

With EU legislation and Esma pushing for further har-
monisation of EU member state implementing measures, 
choosing an EU domicile in which to set up shop is set to 
become less focused on which domicile offers the more 
favourable implementation or interpretation of the rel-
evant regime and more on which offers the most savings. 
Although a necessary evil, compliance is costly, and the 
costs are borne in equal measure by investors and the fund 
manager. EU fund or fund manager domiciles promoting 
themselves as the “gold standard’ for their respective of-
fering are seen as having equally expensive set-up and run-
ning costs that eat away at precious performance. It is here 
that Malta is clearly shining. 

Over the past decade, Malta and its single regulator, the 
Malta Financial Services Authority (MFSA), have devel-
oped an enviable reputation for fund managers and funds. 
Offering efficiency, knowledgeable advisers and staff and 
the presence of major service providers that easily match-
es (and often surpasses) that available in gold standard 
domiciles but with set-up costs, running costs, key service 
provider fees and salaries available at a fraction of the cost 
in other domiciles, Malta is and will continue to feature as 
the first option of all impartial domicile advisors. 

The harbour in Malta’s capital city, Valletta, has offered 
seafarers a sheltered place to lay anchor for hundreds of 
years, so it is only fitting that fund managers navigating the 
markets can lease prime premises with a view of Valletta’s 
harbour at a realistic price. n

The harbour in malTa’s 
capiTal ciTy, ValleTTa, 
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W
ith investor’s increasing emphasis on 
the transparency of a fund, additional 
scrutiny is being placed on all aspects 
of the alternative investment industry. 
Custody has not escaped this, as asset 
protection has developed to be such a 

key talking point in the aftermath of several high-profile 
liquidations. Paul Mifsud, of Sparkasse Bank Malta plc, 
discusses what makes assets in Malta so well protected.

HFMWeek (HFM): In today’s turbulent times, inves-
tors are becoming more critical of all aspects of how 
their investment is being handled. How has this af-
fected the custody side of things?
Paul Mifsud (PM): Investors are indeed paying more 
attention to the custody of their 
investment. Indeed, anyone who 
has followed the recent regulatory 
issues facing the “missing client 
funds” in the MF Global debacle, 
may begin to think or start to ap-
preciate the relevance and impor-
tance of the back office function 
of custody and safekeeping. How-
ever, more investors need to seri-
ously take into account how the 
custody is being handled. Unfortu-
nately, the notion and importance 
of proper safekeeping and custody 
is often overlooked by the private 
investor who is normally more 
concerned and focused on their 
manager’s ability to manage their 
portfolio and provide performance and yield. While inves-
tors are understandably focusing attention on this aspect, 
it pays to keep an eye on the safeguarding and custody 
of one’s assets. Regrettably, this only seems to become a 
relevant issue when a client’s fund or assets go missing, as 
in the case of MF. Questions then begin to surface, which 
should ideally be asked before problems occur. Investors 
should be asking:

• Where exactly are my investments held? 
• Who has ultimate signing authority on the account 

where they sit?
• Are my coupon and maturity payments being cred-

ited on time?
• Is my account properly segregated from that of my 

broker’s own funds and/or other customers?
Keeping a comprehensive and updated record of assets 

is never a simple task, especially as the industry continues 
to grow with an increasing number of funds starting up 
and greater amounts of capital being handled. This is why 
at Sparkasse Bank we consider this part a core service – 
providing our private customers with a holistic solution 
to asset safekeeping. The bank has actually seen a niche 
service in this area and is today proud to be in a position 
to provide such expertise to both institutional and fund 
customers, as well as to private customers. In fact, since 
2009, the bank has invested heavily in this area of service 
by developing a dedicated team of professionals and regu-
latory experts, making Sparkasse Bank one of three banks 
in Malta to provide similar services.

HFM: What trends have you noticed from investors, 
regarding the custody of their 
assets?
PM: In today’s turbulent times, 
not only are we getting asked more 
questions about the exact details of 
the custody arrangements of assets, 
but we have noticed customers re-
visit the manner in which they hold 
cash, deposits and investments 
with their banks and brokers over-
seas. With this, we have seen that 
Malta (due to its robust banking 
systems and regulatory framework 
and strong work ethic) is gaining in 
popularity as a safe haven.

HFM: How have recent high-
profile regulatory introductions 

affected the custody side of the hedge fund industry?
PM: It is clear that custodians have significant challenges 
ahead of them, dealing with increased liability and legal 
obligations stemming from recent and forthcoming di-
rectives and legislations brought along by the Alternative 
Investment Fund Manager Directive (AIFMD), Ucits 
IV/V, Fatca and Dodd Frank in the US. In fact, one of 
the main challenges possibly facing custodians at the 
moment is the interpretation and implementation of the 
aforementioned directives. As can be witnessed from 
recent replies to Esma’s consultation paper on possible 
implementing measures of the AIFMD, it is clear that 
several important issues, definitions and procedures are 
still in a state of flux. The new rules have introduced the 
much debated issue of depositary’s loss of assets liability 
as well as definitions as to what constitutes safekeeping, 

unfortunately, the 
notion and importance 
of proper safekeeping 
and custody is often 

overlooked by the 
private investor
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report keeping and monitoring ob-
ligations. 
 e issue as to what con-
stitutes loss of an asset still seems 
to be a� racting much debate. It 
seems that industry and regula-
tors are trying to strike a workable 
balance between the Directive’s 
objectives of ensuring a high level 
of investor protection while miti-
gating the entire responsibility on 
depositaries.


 is is of further practical rel-
evance when considering the rela-
tionships between the depositary versus prime brokers, 
online trading venues, TAs and sub‐custodians. Under the 
new rules, depending on the option selected in relation to 
the � nancial instruments that can be held in custody, cus-

C U S TO D Y

todians will � nd themselves in a position, where, for exam-
ple, a prime broker will be viewed and deemed to be acting 

as a sub‐custodian to the fund when holding assets as 
collateral. 
 is in itself presents a massive challenge 
and will inevitably lead to hybrid solutions of “prime‐

custody” between these service providers.

HFM: What regulations are there regarding 
asset custody within Maltese legislation?
PM: Of interest to the more academic among 
us, it is noteworthy that the fundamental as-

pects of custody � nd their roots in the Civil 
Code (Chapter 16 of the Laws of Malta), whereas 
custody of assets as an investment service is principal-
ly regulated by the Investment Services Act (Chapter 
370 of the Laws of Malta) and regulations made there 
under, in particular the Investment Services Act (Con-
trol of Assets) Regulations (S.L. 370.05), as well as 

rules and guidance notes issued by the Malta Financial 
Services Authority (MFSA) relating to such functions. 
Apart from the basic rules on deposit, the Civil Code 

determines the � duciary obligations of custodian banks, 
which � duciary duties are then more speci� cally regulat-

ed by the Investment Services Act;
Custodians are required to hold a Category 4 Invest-

ment Services Licence (ISL) issued by the MFSA in terms 
of the Investment Services Act and are subject to a set of 
standard licence conditions entrenched in the Rules for 
Investment Services Providers issued by the MFSA;

Assets held under custody are held solely for and on be-
half of and in the interest of the customer, who enjoys a 
right of ownership in such assets, notwithstanding their 

registration or investing in the custodian, the custodian 
may not make use of such assets except as previously ap-
proved or agreed with the customer.

Assets held under custody constitute a distinct patri-
mony, separate from that belonging to the custodian and 
from that of other customers, and are ring-fenced from, 
and protected against, claims or right of action of creditors 
of the custodian and are not subject to a� achment by the 
courts at the instance of such creditors, including in case of 
insolvency or bankruptcy of the custodian.

The regulations also prescribe rigorous record and 
account keeping obligations on the custodian, aimed at 

ensuring the separate identifica-
tion and attribution of the assets 
of and to each customer. Fur-
thermore, the regulations also 
impose a duty of segregation of 
assets to the extent reasonably 
possible, subject to limited dero-
gations by agreement between 
the parties. The custodian shall 
be liable for any loss or prejudice 
suffered by the customer due 
to the custodian’s fraud, willful 
default or negligence including 
the unjustifiable failure to per-

form in whole or in part its obligations. In this respect, 
Maltese legislation and governance is keeping custody 
services under a microscope, something which inves-
tors can take comfort in. ■

MALTESE LEGISLATION AND 
GOVERNANCE IS KEEPING 

CUSTODY SERVICES UNDER 
A MICROSCOPE

” 
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M
alta has experienced phenomenal 
growth to become one of the most 
popular fund domiciles within the EU, 
developing not only in size but also in 
the variety of what can be found on 
the island, with many qualified serv-

ice providers calling Malta their home. Kenneth Farrugia, 
chairman of the board for Finance Malta, describes this 
evolution.

HFMWeek (HFM): As the funds industry continues to 
develop in Malta, is the variety of funds and strategies 
on the island expanding as well?

Kenneth Farrugia (KF): Yes, we 
have definitely seen this. With any 
new financial services or funds ju-
risdiction, you start getting traction 
in terms of fund managers from dif-
ferent locations and in the case of 
Malta they are really diverse – from 
core European countries, US and 
even Asian countries we have man-
agers who have evaluated Malta as a 
domicile (looking at the regulatory 
framework and oversight, applica-
tion process and infrastructure). 
And then they proceed to set up 
their fund in Malta.

If we look at the various strat-
egies that we play host to so far, 
they are as diverse as the locations 
their managers come from. Even as 
an operator in the market myself, 
there are funds that are long/short, 
global macro, arbitrage, Ucits – so it is a diverse domicile 
and is expanding well. We are also seeing the development 
of private equity and pension funds on the island; how-
ever, the thrust of the industry has been driven by alterna-
tives followed by Ucits and then specialist funds.

HFM: Some offshore fund destinations have seen their 
popularity waning in recent years as some investors are 
starting to favour onshore environments for their in-
vestments – is Malta experiencing the same trend?

KF: I think this offshore/onshore interplay is bad enough 
in itself. I feel that every domicile has its own role to play. 
Utlimately, before choosing a domicile you look at a 

number of factors – again regulatory framework, regula-
tory oversight, general standing of the domicile and the 
quality of life, for example. Each domicile in my view has 
its own merits. However, we have seen increasing interest 
in using onshore EU domiciles. That may be driven by a 
number of factors, such as with the onset of the Alternative 
Investment Fund Managers Directive (AIFMD) or inves-
tor demand. Malta has admittedly benefited from that, as 
we have seen a number of fund platforms from offshore 
jurisdictions that were redomiciled to Malta over the past 
few years. The reason behind the choice of Malta is because 
our redomicilation legislation, which is a continuation of 
the Companies Act, goes way back to 2002 so this is not a 
piece of legislation that we have drafted and enacted on the 

back of a trend. It is instead a tried 
and tested piece of legislation.

HFM: What opportunities does 
Malta hold for emerging fund 
managers?

KF: I think that Malta has a unique 
success factor because it emerged 
as a fund domicile only in the past 
five years and we have seen a para-
digm shift in the industry – if you 
look at the genesis of fund industry, 
Malta’s goes way back to the 90s 
(when the island’s offshore label 
was shed). Malta’s membership in 
the EU has contributed to this and, 
in my view, was a catalyst for the in-
creased visibility of Malta as a fund 
domicile. 

Definitely the fact that Malta is 
an EU member state means that the island benefits from 
the same passporting that other such domiciles can ex-
tend to fund managers wanting to set up in a new domi-
cile. We have made sure that we have a comprehensive 
legal and regulatory framework to support the growth of 
the industry and the MFSA has done an excellent job of 
supporting this and ensuring this framework development 
kept up with the European industry as it grew. One of the 
clear advantages that Malta has is that the cost of setting 
up a fund here is highly competitive with other domiciles. 
Set-up costs in Malta normally range between €20,000 
and €30,000 depending on the fund platform and strategy 
involved. So for emerging fund managers this is very wel-
come as with the current state of the market, capital raising 

one of the clear 
advantages that malta 
has is that the cost of 
setting up a fund here 

is highly competitive 
with other domiciles
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Kenneth Farrugia , 
chairman of the board 
at finance malta, is a 
director on the board of 
valletta fund management 
and chief officer on the 
executive committee of 
Bank of valletta plc. kenneth 
also serves as chairman of 
the committee of the malta 
funds industry association.

Kenneth Farrugia, chairman of the Board at Finance Malta, discusses with hfmweek the growth of malta’s hedge fund 
industry and how it is prepared for more of the same in the near future

a doMicile  of  choice
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for funds and hitting the 
ground running has be-
come a considerable chal-
lenge, it is very important to keep start-up costs contained 
– at least in the very early years of the fund’s life-cycle. This 
is extended past the launch stage for a fund as far as audit 
fees are concerned, which are also highly competitive with 
other jurisdictions. 

This is coupled with the fact that Malta has a very strong 
and capable operational fund infrastructure with very good 
service providers based on the island. And most important 
of all, we have a very accessible regulator who it is very easy 
to meet. This level of communication ease is comforting 
for those who are new to Malta. 

HFM: How has Malta coped with the new regulations 
introduced into the European fund industry? 

f i n a n c i a l  s e r v i c e s

KF: While Malta is in a good position, there are of course 
challenges. We are a small island and it can be challenging 
keeping up with these new regulations being introduced 
into the market. Malta has been obliged to abide with a 
number of directives in the past few years, which is a chal-
lenge for any small country. 

But on the other hand, being small means that we are 
relatively nimble. If you look at the EU scoreboard, Malta 
ranked first in being able to transpose directives of interna-
tional legislation. Malta has been able to do this because, 
although small, we can act very quickly – turning this chal-
lenge into an advantage. 

HFM: What rate of redomicilation is Malta seeing? 

KF: There is more hype about redomicilation than is actu-
ally taking place in my view. The reason I say this is be-
cause redomiciliation is not easy, there is a lengthy process 
involved – not even mentioning the legal and regulatory 
requirements in doing so. But there are other options avail-
able, such as setting up a mirror fund and creating a mas-
ter-feeder structure without the need to redomicile. There 
has been a lot of talk about redomicilation but it has to be 
remembered that it is not the only option. 

That said, Malta has domiciled a number of funds from 
different jurisdictions (including the Channel Islands and 
the British Virgin Islands) and, while it isn’t driving the 
growth of the business, it is certainly contributing to the 
growth of its size. What is also helping is that our regula-
tor, the MFSA, has excellent links with a number of foreign 
counterparts which makes the process even smoother.

HFM: What do you 
see the next 12 months 
holding for Malta in 
terms of challenges 
and opportunities for 
growth?

KF: In terms of Malta as 
a fund domicile, clearly 
we have seen very strong 
growth – not only in the 
number of funds in the 
island but also with the 
onset of operators in Mal-
ta. This growth has given 
the island an advantage,  

making it more tangible – not just as a destination for 
funds, but as somewhere where these funds can be serv-
iced to an excellent standard. You can see this in the 
amount of international industry players that are now 
based in Malta, the number having overtaken the number 
of indigenous players. 

Clearly the challenges are related to the current troubles 
in the market which have permeated throughout Europe. 
Then there is the challenge of keeping up with the plethora 
of regulatory changes that are sweeping through the indus-
try and ensuring that fund structures are compliant with 
these new legislations. But Malta is not alone, as indeed 
all other European domiciles are undergoing the same 
stresses. n

malta ranked first in being 
able to transpose directives 
of international legislation 
because, although small, we 

can act very quickly

” 
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T
he Malta Stock Exchange became a reality 
upon enactment of the Malta Stock Exchange 
Act in November 1990 and the appointment 
of the first Council in early 1991. Trading 
operations commenced in January 1992: this 
year, therefore, marks the 20th anniversary of 

the Exchange’s core activities.
During the past 20 years, the fledgling Exchange of 1992 

has developed into an internationally accredited, regu-
lated market, which has successfully fulfilled its primary 
role as an effective venue through which to raise capital fi-
nance. The Exchange performs this 
role by providing a robust, flexible 
and cost-effective structure for the 
admission of financial instruments 
to its recognised lists and the in-
frastructure for their trading on a 
transparent and orderly market. 
This regime has successfully led to 
a diversity of financial instruments 
being admitted to the Exchange’s 
recognised lists – all government 
paper including money market 
instruments, equities, corporate 
bonds and investment funds. Since 
the start of its operations, the Ex-
change has operated a Central Se-
curities Depository, which offers a 
wide range of services that enable 
the Exchange to provide the whole 

value chain of a transaction. Since 2007, depository serv-
ices, including clearing and settlement and custody ar-
rangements, have become licensed activities in their own 
right, resulting in a very strong and transparent legal and 
regulatory framework within which such services may be 
provided.

The Exchange has always been at the forefront to help 
develop in Malta into an international financial sector, in 
line with the government’s stated policy to develop the fi-
nancial sector as the third pillar of the economy by 2015, a 
goal that is well on the way to being achieved. On its part, 

therefore, the Exchange’s future 
strategy is now clearly focused on 
attracting international business, 
both from a market perspective 
and also in respect of back-office 
services. Notwithstanding its in-
ternational focus, the Exchange 
remains very committed to servic-
ing its domestic users, which re-
main a mainstay of its operations. 
However, it is acknowledged that 
given the demographics of a very 
small country with a small popu-
lation, the local market can only 
achieve a finite growth. In order 
to continue to achieve sustainable 
growth, it must, therefore, widen 
its horizon to attract more inter-
national business.

M a l t a  2 0 1 2

since the start of 
its operations, the 

exchange has operated 
a central securities 

depository, which 
offers a wide range  

of services
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Eileen V Muscat 
joined the malta stock 
exchange in 1991 as its 
first employee and has 
held various positions 
during these years. today 
she occupies the position 
of chief executive officer 
and also represents the 
exchange on various local 
and international financial 
industry committees.

EilEEn Muscat, of the Malta stock ExchangE, explains the exchange’s history and how it has helped grow the island’s 
attractive reputation within the finance industry

The MalTa STock exchange 
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In light of this, one focus of the Exchange’s interna-
tional strategy has been to achieve connectivity with other 
markets. In this context, the first interoperable link was set 
up between one of the largest international depositories, 
Clearstream Banking and the Exchange’s own depository, 
which has also led to the launch of the Exchange’s custody 
business. This has already produced dividends insofar as 
an increase in cross-border transactions in Maltese securi-
ties, as well as participation by international investors in 
the Maltese market. 

The Exchange has also launched a number of major 
technological upgrades designed to bolster and support 
its internationalisation strategy, chief among which is re-
placement of the current trading system by the XETRA 
trading platform, supplied by Deutsche Boerse AG, which 
is expected to go live in June 2012. This state-of-the art 
technology will serve as an effective business enabler, facil-
itating internationalisation of our market. The Exchange’s 
effort to attract international companies to its market, 
while having still a long way to go, is slowly but surely 
proving to be successful, particularly in attracting small to 
medium sized companies to the market as primarily a list-
ing venue. Developing a niche of the Exchange is increas-
ingly important if meaningful internationalisation is to be 
achieved, an objective that in the present circumstances 
may appear difficult but which the Exchange believes is 
achievable. Opportunities lie in projecting the Exchange 
as a venue of choice for niche issuers looking for a cost 
effective platform that enables them to tap into the Euro-
pean capital market.

The listing regime for investment funds was established 
in the mid-nineties when the first locally set-up fund man-
ager approached the market to list a domestic bond based 
collective investment scheme. During the following years, 
the Exchange saw a steady influx of investment funds onto 
its main listing board, particularly with international funds 
that choose Malta as their venue of choice for secondary 
listing attracted by low operating costs and an attractive tax 

s to c k  t r a d i n g

regime. The fund industry has undergone seismic changes 
during the past years, like any other sector of financial mar-
kets. As investors demand increasing transparency and ro-
bust regulation, Malta has begun to compete with and win 
business from more long-established fund jurisdictions. 
The fund industry is the fastest growing financial sector in 
Malta, with annual growth far outstripping any other sec-
tor. Just in the last two years, Malta has established itself as 
a domicile for funds of international repute, serving both 
domestic and international markets, and is the domicile of 
choice for a considerable number of both retail and non-
retail funds, fund administrators and managers, as well as 
other service providers whose number is steadily growing 
in tandem with the burgeoning fund industry. 

The key reasons for Malta’s success as a leading on-
shore fund domicile are regulation, transparency and 
good governance, while at the same time providing a less 
costly domicile for the establishment of funds investing 
in emerging and established markets (and for the fund 
administration and global custody services that support 
these funds). Malta’s market-driven regulation has also 
enabled the establishment of a portfolio of fund options, 
as well as allowing Maltese registered funds to be estab-
lished in an array of possible forms including open- and 
close-ended entities, trusts and limited partnerships and 
also allows funds to opt for the self-managed route as an 
alternative to external third-party management. 

The Exchange is confident that there is great opportuni-
ty and potential in synergising with the rapidly expanding 
fund industry, not only from the perspective of offering a 
well-regulated listing venue but also by providing a whole 
range of support services and international connectiv-
ity through its depository. For investment funds seeking 
a listing, the Exchange provides an excellent regulatory 
framework with a high level of transparency, very com-
petitive fees, fiscal and tax benefits (including exemptions 
from capital gains tax and stamp duty), a fast listing proc-
ess with a simplified listing process for secondary listing, 
and a personal approach to issuers from skilled and profes-
sional staff. 

The Exchange’s Depository has considerable experi-
ence and a very strong reputation with regard to mainte-
nance of registers and related services. The close link with 
the Exchange’s trading arm also makes the Depository 
an ideal local to locate fund registers, while its link with 
Clearstream Banking provides international access which 
is conductive to increasing the level of liquidity of the as-
sets while fund managers can also obtain a competitive 
advantage through the use of the Exchange’s low-cost de-
pository operations.

The Malta Stock Exchange is a well-positioned and 
well-regulated Exchange, enjoying the confidence built up 
over the years of all its issuers and benefiting from Malta’s 
excellent reputation as an international financial centre. It 
offers a full spectrum of operational and support services in 
a cost effective and efficient economic environment where 
regulation and reputation are accompanied by a flexible 
‘can-do’ attitude. These factors, together with a concen-
trated effort on a national scale to continue to entrench 
ethics in economic and corporate behaviour, coupled with 
an excellent quality of life, make Malta a formidable and 
competitive alternative for financial services operations. n

037_038_HFMMalta2012_MaltaStockExchange.indd   38 09/02/2012   16:16



Ganado & Associates Advocates, a leading law 
rm with a predominantly 
international practice, provides integrated legal services across all practice 
areas. Our multi-disciplinary team takes a constructive hands-on approach 
to deliver a bespoke service to our international business clients.

For more information on how we can help please call +356 2123 5406/7/8, 
email law�rm@jmganado.com or visit www.jmganado.com

INVESTMENT FUNDS 
SECURITIES LAW 
TRUSTS 
CAPTIVE RE�INSURERS 
PENSIONS � QROPS 
INTERNATIONAL BANKING 
CORPORATE FINANCE 
MERGERS � ACQUISITIONS 
JOINT VENTURES 
PRIVATISATION 
TAXATION 
EU PASSPORTING 
SHIPPING 
AVIATION 
CORPORATE SERVICES 
LITIGATION � ARBITRATION 
EMPLOYMENT 
INDUSTRIAL � LABOUR 
TELECOMS, MEDIA � TECHNOLOGY 
INTELLECTUAL PROPERTY 
COMPETITION 
PUBLIC PROCUREMENT 
ENVIRONMENTAL LAW 
RESIDENCY 
PROPERTY CONVEYANCING 
MEDICAL � HEALTH 
ENERGY � RENEWABLES

Eyes see opportunity

Ganado
& Associates
A D V O C A T E S

where minds comprehend

11433_GA_GENERAL_FP.indd   1 12/08/2009   15:36:06Untitled-1   1 09/02/2012   10:08



Untitled-2   1 10/02/2012   11:18




